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   Today's edition will review the Jefferson County District Court's ruling on the amended claims filed by homeowners in the Lower North Fork Fire case, and Attorney General John Suthers' response. 
   After it became apparent the state would not pay the difference between insurance payouts and the amount of damages the homeowners claimed they suffered, homeowners began filing pleadings in the spring of 2013, nearly a year after the fire.
   Because of the complexity of various pleadings, the Court agreed, although unusual, to allow homeowners' request for oral argument, but issued an order setting forth the particular issues which the parties were to address in oral argument, setting a date of November 15, 2013 (1 year 8 months after the fire).
   On November 14, 2013, several groups of homeowners filed amended claims – the court surmised “the amended claims were intended to address the failings of the initial claims which were suggested by the court's Order of October 25th (2013).”
   At the time, it appeared as though the court was being callous and hard nosed. The February 18, 2014 Order explains what took place:
· The amended claims were not provided to the Attorney General until shortly before the oral argument was scheduled to take place.
· As of the time scheduled for arguments, the amended claims were not available to the court on its electronic filing system.
· At the time of arguments, neither the Attorney General nor the court was prepared to address the claims in the amended complaints.  
   The court's views of homeowners' conduct was expressed at the November 15th hearing but not repeated in the Order being discussed here – the court did state the attorney general objected to the homeowners' requests to amend their claims.
   Rules for amending claims are set forth in Rule 15 of the Colorado Rules of Civil Procedure, and even though the court has some discretion as to such matters, the discretion is not without limits.
   The court sets forth the dominant considerations applicable to the resolution of requests for amendatory pleadings, “including such things as undue delay, bad faith, or dilatory motive on the part of the movant, repeated failure to cure deficiencies by previous amendments, undue prejudice to the opposing party by virtue of allowing the amendment and whether the amendment would be futile in any event.”  
   The court acknowledges the timing of the filing of amended claims by homeowners and states “it raises questions concerning the homeowners' good faith, and how it prevented the attorney general from presenting effective oral argument at the November 15th hearing.”
   Setting the good faith aspect aside, the court decided to address the matter under the futility doctrine.
   “Amendments are futile if they are legally insufficient, for example, when a proposed amendment fails to cure defects in previous pleadings, fails to state a legal theory or would not withstand a motion to dismiss.”
   The court then addressed the homeowners' amended claims where “homeowners add to their references culpable mental state allegations that the complained-of conduct of the governmental actors 'shocks the conscience.'”
   The court explained the insufficiency of homeowners' amendments on this claim by quoting case law (citations omitted):
· The pleading does not require “detailed factual allegations,” but it demands more than an unadorned the-defendant-unlawfully-harmed-me accusation.
·  A pleading that offers “labels and conclusions” or “a formulaic recitation” of the elements of a cause of action will not do.
· Nor does a complaint suffice if it tenders “naked assertion[s]” devoid of “further factual enhancement.”
   The homeowners' amended claim as to governmental conduct is no different than the original claim – “the proposed amended claim contains the same fatal flaw as the original claim contained.”
   For a claim of “shocks the conscience” to succeed, “conscience-shocking behavior must take the form of “deliberate indifference,” which has a stringent standard of fault, requiring proof that a municipal actor disregarded a known or obvious consequence of his action.”
   The court denied the homeowners' claims to amend on this premise:  “Conducting a controlled burn in a manner which would 'obviously' cause damage or injury to innocent persons would require a quantum of malevolence which is alleged in neither the homeowners' original or amended claims, and which all involved in the present litigation know was not present in the minds of the Forest Service employees who started the fire.”
   “The proposed amendments to the homeowners' claims do no more than add “labels and conclusions” to the legally insufficient factual and legal allegations of the homeowners' original claims.
   Attorney General John Suthers released this statement after the court's rulings:  “This has been an unnecessarily lengthy and arduous legal process because of the nature of the claims some of the plaintiffs have pursued. These orders recognize that the plaintiffs are limited to remedies provided by state law. The State Claims Board urges claimants to present their cases for compensation at the March meeting so that the Board may issue its recommendations to the General Assembly this session and while compensation beyond the statutory cap is still possible.”
   It is hard to look back over the way homeowners have been treated since the fire and not see the overall “veil” of extortion efforts inflicted on victims. Suthers did not miss the chance to take another hit with his closing remark – “while compensation beyond the statutory cap is still possible.”
   In defense of homeowners, Judge Hall did not address the issue of reasons why the controlled burn should not have been set in the existing conditions nor did he place a label on the conduct by the forest service personnel, just that “conducting a controlled burn in a manner which would 'obviously' cause damage or injury to innocent persons would require a quantum of malevolence which is alleged in neither the homeowners' original or amended claims, which all involved in the present litigation know was not present in the minds of the Forest Service employees who started the fire.”
   But sometimes, conduct and actions speak louder than blaming lack of intent after the fact. Making a case such as this is what separates the top notch attorneys from the ordinary attorneys. There was no necessity, no overpowering reason for the most undesirable of conditions that existed to be ignored, so why ignite the fire? Set it another day or week or month.   
   The reader's comments or questions are always welcome. E-mail me at doris@dorisbeaver.com.
